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Before the
FEDERAL COMMUNIC A'I IONS COMMISSION
Washington, . 20554

In the Matter of )

IPetition ofthe Calitornia PUC for Authority to CC Docket No. 99-200

)

Implement Technology-Spccific Overlay )

Arca Codes and Request for Expedited Treatment ) CC Docker No. 96-98
)

COMMENTS OF NEXTEL COMMUNICATIONS, INC.

Nextel Communications, Inc. (“Nextel™), by its attorneys, hereby files comments in the
above-captioned proceeding.' In late September, the California Public Utilities Commission
(“CPUC™) filed a petition with the Federal Communications Commission (“Coinmission”) secking
delegated authornity to implement technology-specific overlays (“TSOs”) in Los Angeles and
Orange County California.® The Public Notice sccks comment on the proposed overlays,
specifically on whether they satisfy the eight criteria statc commissions must address when seeking

. - . 3 .
authority to implement service overlays.” Itatso asks for comment on whether the public interest

" Wirclinc Competition Burcau Sceks Comment on the Petition ofthe California Public Utilities
Commission for Authority to Implement Technology-Specific Overlay, Public Notice, CC Docket No.
00-200 (rel. Oct. 24, 2002) (“Public Notice™).

? Petition ol the Caltornia Public Utilities Commssion and of the People of the State of California
for Authority to Implement Technology-Specific Overlay Area Codes and Request for Expedited
Treatment, CC Docket Nos. 99-200, 96-98 (tiled Sept. 27, 2002) (“CPUC Petition”).

} See Numbering Resource Optimization, Third Report and Order and Second Order on
Reconsideration, 17 FCC Red 252, 288, 49 80-8 | (2001) (*“Third Report and Order™). The specified
criteria arc:

(1) the technologies or services to be included in the service ovcrlays;
(2) the geographic area to be covered;
(?)whether the service overlay will be transitional,

(4) when the service overlay will be implemented and, if a transitional service overlay is
proposcd, when the service overlay will become an all-services overlay;

(continued...}



would be better served by implementation of another form of area codc relief. such as an all-
services overlay.

As dctaited herein, Nextel opposcs the CPUC Petition because implementation ofits
technology-specific ovcrlay will detrimentally affeet wircless consumers in the subject area codes,
and is not necessary in light ol*other, more immediate and non-discnminatory alteratives for arca
codc rehiel. e.g.. an all-services overlay. The CPLUIC proposal is in direct contravention to the
Commission’s statcd opposition to technology-specilic overlays that arc gecographically sensitive.
Morcovcr, the CPU(C’s rationale for its overlay proposal, ¢ ¢., codc exhaustion, is not a sufficient
cnough justification to overcome the Comnussion’s general opposition to geographically sensitive
overlays.4

L INTRODUCTION

Although the CPUC chooscs not to use the lerm “Lake-hack,” its Petition proposes to “takc-

hack” thc phone numbers of all existing non-paging wireless consumers throughout the 310 and

( continucd)
(5) whether the scrvice overlay will include ake-backs:

(6) whether there will he ten-digit dialing in tlic service overlay and the underlying area
code(s):

(7) whether the service overlay and the underlying arca code(s) wilt he subjcct to
rationing; and

(%) whether the service overlay will cover an arca in which pooling lakes place

.

! Furthermore, the CPUC Petition and another recently filed Petition of the CPUC for Waiver of the
Commission’s Contamination Rule, demonstrale the CPLC’s lack of regard for the federal numbering
resource optimization rules and policies. Petition ntthe Calitornia Public Utilities Commission and
the People of the State of California tor Waiver of the Federal Communication Commission’s
Contammnation Threshold Rule, CC Docket NO. 99-200 (filed Sept. 5, 2002).
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909 arca coddes  As an initial matter, although Nextel has been supportive of appropriately
crafted TSOs in the pusl,h Nextel opposes tlic (' PUCs particular proposal because 11 would “take
back™ existing wircless numbers assigned 1o Nexicl customers in the 310 and 909 arca codes, and
it would disallow forever ten-digit dialing within the arcas covered by the TSO. In its place,
Nextel could support an appropriately crafted 'T'SO or all-services overlay, which could quickly
rcsolve the numbenng issues currently tfacing Califormia carriers anti consumers. '

Furthermore, tlic CPUC asks for a permanent waiver o f the mandatory ten-digit dialing
rule. Such a waiver has caused significant problems in other overlay areas and has the potential to
be just as disruptive in Los Angeles and Orange County. Ncxtcl opposes the proposed permanent
seven-digit dialing scheme because not only does it further the nondiscrimination nmposed on
thosc consumers in the new overlay code, but it also can result in the call routing problems
associated with seven-digit dialing that have been experienced in other overlay area code
situations. Because the proposed measures arc flatly inconsistent with the Commission’s
numbering rules and policies, and will harm both wireless carriers and their subscribers in

Calitornia, tlie Coinmission should deny the CPUC Petition.

T CPUC Petition at 3-4, 7-8.

® See Comments of Nextel Commumications, Inc., Petition of Connecticut Department of Public
Utility Control for Delegated Authority to Conduct a Transitional Service Technology Specific
Overlay Trial in Connedticut, CC Docket No. 99-200 (filed Feb. 26. 2002) (supporting Connecticut
Department of Public Utility Control '1 SO proposal) (“Connccticut Petition Comments”).

" See Connecticut Petition Comments at 7-8. In these comments, Nextel outlined specific changes that
it would requrre to support the service overlay proposed by the Connecticut Department o f Public
Utility Control. Specifically, Nextcl stated il would support the overlay proposal if, among other
things. ten-digit dialing was required, and the takc-backs were not allowed at all in the opercd NXXs
and only allowed in unopened NX Xs i f NXXs in the new NPA area were provided simultaneously
with the takc-backs. Indeed, with the proper input from consumecrs and carriers, an overlay can be
“crafled” to pamer support from those affected by the overlay. Wath the support of those affected by
the overlay, #n ovcrlay can go into cffect more quickly anti thereby cxpcditiously resolve the
numbcring exhaust challenges facing the state commissions.

-3



1. FHE ~“TAKF-BACK” OF 310 AND 909 NXX CODES FROM WIRELESS
CUSFOMERS ISUNREASONABLY DISCREIMINATORY.

Nextel generally will not opposc technology-specilic overlays, so long as such overlays arc:
(1} prospective in nature; (2) do not involve number take-hacks from existing customers, and
(3) require long-term ten-digit dialing requirements. The CPUC, however. has proposed for
Commssion approval an alarming ovcrlay plan that is not supportable as it would take hack all the
cxisting wircless numbers in the 310 and 909 arca codcs, while at the same time would
permanently allow scven-digit dialing. The CPUC’s plan would be highly disruptive to consumers
and carrers. Moreover. it Is a starkly discriminatory takc-back of numbers [rom wireless carriers
and their subscribers that violates well-estahlislictl Commission rules and policies.

The CPUC slates that its proposal is not a “take-back™ because it docs not require the
wircless customers in the 310 and 909 NPAs “lo experience a scven-digit number (:hangc."3 Even
though the Commuission has not specifically defined it “lake-back” as requiring a scven digit
number change it has explained that a lakc-back is an action that requires ccriain providers to
reprogram their cquipment and change their customers™ phone numbers.” A change to the first
three digits of a customer’s phone number. . ¢., the area codc, involves no less cost lo carriers and
ts NO less inconvenient to customers than a change to all ten digits, ¢ e., both the area code and the
seven lollowing digits. |fany one ofthe ten digits ol a phone number changes, every affected
customer will be required to have their phone reprogrammed. Moreover, those same tclcphone
users Will have to change busincss cards, stationary and other publications containing their phone
numbers, arid all persons that dial these wireless customers regularly will he required to alter their

stored phone hooks to account for the customer’s new phone number (i.e., the new area code

*CPUC Petition at 7.
* See Third Report and Order, 17 FCC Red at 291, 9 88.



change). The simple fact is: changing o wireless customer’s area code s chaneing that customer’s
telcphone number. Arid the Commssion has made plain that number take-backs as part of a
technology-spectfic overlay will rarely, it ever, be permitted.  In fact, the Commission specifically
warned that it would “likely oppose lechmology-spectfic overlays that would mcludc take-hacks of
numbers that are geographically sensitive”""

I'he reason that the Commission so disfavors TSOs that include take-hacks is beccausc it
recognizes that such lakc-backs result in sigmheant cost and inconvenience lo customers and their
scrvicc providers: “Hf take-backs werc imposed 1 the context of a wireless serv ices technology-
spectific overlay . . . the costs would be particularly significant duc to the Jarge and rapidly growing
number o fwircless subscnibers, parttcularly iii major markets.” " The Commission thus
“acknowledge[s] .. . that take-backs have significant drawbacks and costs, which nced to be
considered in determining whether a [ TSO| should include take-hacks.” 2

Hy delimmny its proposed action as something other than a take-back, thc CPUC has
attempted to avoid the Commission’s instructions to avoid discriminatory take-lucks. For
cxample, to ensure that the costs and benelits of take-hacks are given carelul consideration, the
Comimission requires state comnussions proposing to usc take-hacks to “include a strong showing
that the consumer and industry costs associated with lake-backs are outweighed by the
optimization benefits ofthc take-backs.”” ’ Thus, tlic CPUC must demonstrate that the negative

effects of take-backs will be mitigaled by the benefits in the particular area. In particular, the

C'PUC must make a showing to tlic Commusston that, among other things, “consumers, particularly

" 1l a1 292, 4 90,

"id at 291988
Y1
Yrd at 292, 9 89,



subscribers that would be required to relinguish their telecphonc numbers. support the measure.”"

indeed. according to the Commission, | c|vidence of strong consumer support would weigh in
[avor ot allowing take-backs, because consumers, especially wireless consumers, would be the
primary group to be negatively impaclcd.“h

The CPUC has offered no such support {or its proposal. Indeed. it has offered nothing to
demonstrate that the costs associated with rts numbering plan are outweighed by the benefits of its
proposal, or that carriers and consumers in California favor it. The CPUC mcrcly states it has
presented its proposal to an umdentified “representation of several paging companies” as well as
“representatives of several wireless carricrs e According to the CPUC, “it believes,” based on
the carriers responses, “that we can work with the carriers to resolve implementation issues as they
{levclup."|7 That the CPUC belicves thal it can “work with” other camcrs is in no way an
cxpression of support by wireless carriers for the CPUC overlay plan.

On the contrary, Ncxtcl is not now. and has never been in favor of, this CPUC proposal.
Morcovcr, as cvidenced by a letter filed by the Cellular Telccommunications & Internet
Association (“CTIA”) with the Commission, wirclcss carriers as an industry have expressed strong
opposition to the plan.'™ Nextel docs iiot helicve that any of its wireless customers in California
many ofwhich arc businesses that may have printed their Nextel phone numbers on stationary and

business cards - would favor the take-back scheme. Rather, it would create sigmficant disruptions

14

el
14 at 292 0.2 18

" CrUC Pettion at 3

17

S,

'S [ ctier to Mr. William Maher, Chief ol the Wireline Competition Bureau and Mr. Thomas Sugrue,
Cliet of the wireless Telccommunications Burcau, from Mr. Michael Altschul, Senior Vice President
lor Pohicy and Administration and General Counsel for the Cellular Telecommunications & Internet
Association (Oct. 2, 2002) (“C'TIA 1ctier”)
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to Nextel's subseribers and cause unnecessary chent dissatisfaction. As CTIA correctly
recognmizes. the “CPUC proposal, as currently stated, discriminates against wireless providers, and
will result 1n substantial custoincr confusion and inconvenicncc duc lo the massive ‘take-back’ of
wircless numbers that will occur Iftlic plan is implemented.”™"” Finally, the CPUC Petition fails to
address how a technology-specific overlay can or should be maintained following the
implementation of wireless number portability, which is now set to begin on November 24, 2003.

HI.  THE CPUC’S REQUEST FOR A PERMANENT WAIVER FROM THE TEN-
DIGIT DIALING REQUIREMENT MUST BE DENIED.

The CPUC seeks authority from the Commission to implement a permanent seven-digit
dialing requircment in both the TSO NP As and the underlyingNPAs. This would require a
permanent waiver of the Commission’s ten-digit dialing requirement.”  Although the Commission
stated that it would temporarily grant waivers of the requirement that ten-digit dialingbe
implemented 1n both the service overlay NPA and the underlying NPA, it also stated that “it 1s not
likely that requeslts lor permanent waiver of the ten-digit dialing requirement ... will be granted.™

I'he Commission further observed that **| m|andatory (en-digit dialing, we believe, minimizes anti-
competitive elfcets due to dialing disparities, which, i turn, avoids customer confusion.™”

Beyond the real potential for customer confusion, in Nextel’s experience, the waiver of teri-
digit dialing can result in real and unsolvable call routing problems. Already, in New York City,
Nexlel customers and landline customers havce been adversely affected by the waiver o f ten-digit

dialing. Specifically, because of the watver, the landline network has inisrouted certain calls

"I a1 3

ParCrR § 52.19(c)(3)(1i} (“No area codc overlay may be implemented unless there exists, at the
time of implementation, mandatory wen-digit dialing for every telephone call within and between all
arca codes in the geographic area covered by the overlay area code.”).

2 third Report and Order, 17 FCC Red at 293, 992
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mtcnded for Nextel subscribers. ‘This occurs because in New York (v, there are active NXXs (in
the underlying, preexisting area code) that are identical to the overlay NPAs. Because thcrc B no
ten digtt dialing requirement, the landhine network is not upgraded (o distinguish between seven
and ten-dignt calls, and will, therefore. route on the first seven digits rather than waiting for the full
ten digits.” Asa result, calls are misrouted. calls cannot be properly completed, and wireless
carricrs, while often blamed by consumers as the source of thc misrouting problem, are powerless
to lis it.

llic CPUC! states thal the benefit of seven-digit dialing 1sthat TSO customers can reach a
larger geogzraphic area with seven-digit dialing.24 ‘Inking the example provided at face value, all
the CPUC" 1s stating is that once all wireless cuslomers are removed to the new TSO NPA, a
wireless customer will only have to dial seven digits to reach another wireless customer also on the
TSO NPA. This benefit is weak when compared to the potential for major customer misrouting
problems. Dialing three extra digits is simple when compared with dealing with the misrouting of
calls, which is an unsolvable problem so long as there remains seven-digit dialing anywhere in the
new |'SO NPAs or the underlying NPAs. Furthermorc, most wireless customers use their phones
by accessing pre-programmed numbers in their “Phone Book.” Once a phonc number with an area
code is programmed into a wireless phone, it does not make a difference ifa wireless caller must
dial the area code or not. Therefore, Nextel submits that no cost benetit analysis would or should
* For example, in New York City, ILEC customers within NPA 71X who are dialing ten digits lo
reach Nextel customers in the (646) 261-6 XXX and (640) 261-7XXX number ranges instead are

routed after the lirst seven digits are dialed to ILEC customers at (718) 646-2616 and (718) 646-2617.
These problems have received both Commission and Congressional attention, but remain unresolved.

#CPUC Petition at 12 (*|CJurrently, a customer in Malibu in the 310 NPA would dial 1+213-NXX-
XXXX to reach a customer in downtown Los Angeles. With the 310 SO covening both 310 and 213
NPAs, the 310 SO customer in Malibu would no longer need lo dial one + ten digits to reach another
310 SO customer i downtown Los Angeles.”). The other benefits listed by the CPUC for seven-digit
dialing are the extension of tlic lives ofthe 310 and 909 arca codes. CPUC Petition at 11-12.
Howcver, the extension of the 310 and 909 NPAs 1s irrelevant lo the 1ssue ofseven-digit dialing.
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support an unacceptable feature such as the misrouting of calls that currently happens in New York
City ‘

Because of these demonstrated problems with seven-digit dialing waivers in other markets,
the Commission should not grant the CPUC a permanent waiver tor mandatory ten-digit dialing.
If, despite the foregoing, there is to he a waiver ofthe ten-digit dialing requircment, Nextel asks
tlic Commission to require that no new N X Xs be opened in NPAs 310, 323,213, 562,909, 714
and 949 that are the same as these NPAs, and that the waiver be for as short a period as possible,

as was the case in New York City. Failure (o takc these steps will result in sertous problems, such

as tlic misrouting of calls described above.

® “The | (~(.recently allowed seven-digit dialing in New York City's overlays to continue due to the
difficulty ol transiioning to ten-digit dialing at the samc time the city was addressing the extensive
infrastructurc damage (including telecommunications damage) as a result of the September 11, 2001,
terrorist attack on the World Trade Center. Even under the circumstances in New York City, the FCC
only allowed scven-digit dialing to continue for cight months instead of the 14 months requested by
the New York Public Service Commission. Joint Submission of the Necw York State Public Service
Commuission, the New York Sate Consumer Protection Board and the City of New York for an
Expedited I'crnporary Waiver of47 C.F.R.§ 52.19(c)3)(11), Order, 17TFCC Red 1 {2001). No such
extraordinary circumstance exists in Cahfornia for a waiver, particularly for a permanent waiver.

YR



(A% CONCLUSION

| he Commission must act to prevent the CPUC from overtly discriminating against

wireless carriers. Implementing o '1S0 that imposes take-backs in tlic 310 and 909 area codcs will

force substantial dislocations on both wireless carriers and customers in these areas as well as

require wireless carrier to expend significant resources for reprogramming. Furthermore, allowing

o permanent waiver of the ten-digit dhaling requirement has the potential to cause significant  and

completely avoidable - routing problems within the landtine telephone network that in no way

henehits consumers. As such, Neatel, urges the Commission to act expeditiously to deny the

CPUC Petition.
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